Appendix
PERFORMANCE BOND
 

FROM: SELLER
TO: BUYER 

1. BUYER: [NAME]
THE PRINCIPALS[SELLER],  (HEREINAFTER CALLED THE SELLER) INFORM US THAT BUYER, [NAME], have concluded a contract DATED MONTH / DAY, 2009  FOR THE SUPPLY OF opc XXX METRIC TON PER CALENDAR MONTH X XX OF ORDINARY PORTLAND CEMENT 42.5.

 

PRICED AS PER CONTRACT NUMBER XXX IN USD PER METRIC TON FOR DELIVERY CIF XXX AT THE SPECIFIED PRICE OF USD $ XXX NET.

 

ACCORDING TO THE ABOVE CONTRACT, SELLER AGREES TO FURNISH YOU, THE BUYER, WITH A PERFORMANCE BOND OF THE AMOUNT OF USD $XX,XXX,XXX.XX UNITED STATES DOLLARS (XXX MILLION) FOR XX CALENDER MONTHS.

 

THIS BEING STATED, WE, [BANK NAME], IRRESPECTIVE OF THE VALIDITY AND THE LEGAL EFFECTS OF THE ABOVE MENTIONED CONTRACT AND WAIVING ALL RIGHTS OF OBJECTION AND DEFENCE ARISING THEREFROM, HEREBY ISSUE OUR IRREVOCABLE STAND-BY L/C, AND HEREBY UNDERTAKE TO PAY YOU ON FIRST DEMAND ANY AMOUNT UP TO THE MAXIMUM AMOUNT OF LC $ XX,XXX,XXX.XX 
(XXX MILLION) USD (UNITED STATES DOLLARS).

UPON RECEIPT OF YOUR DULY SIGNED REQUEST STATING THAT THE “SELLER” HAS FAILED TO FULFIL THEIR CONTRACTUAL OBLIGATIONS AS FOLLOWS:

QUOTE

“WE, [BUYER], HEREBY CLAIM PAYMENT OF USD $. . .  (INSERT AMOUNT CLAIMED) IN CONSIDERATION THAT UNITED GLOBAL HOLDINGS, EST HAS NOT PERFORMED THEIR CONTRACTUAL OBLIGATIONS.”

UNQUOTE 

FOR THE PURPOSE OF IDENTIFICATION, YOUR WRITTEN REQUEST FOR PAYMENT HAS TO BE PRESENTED THROUGH THE INTERMEDIARY OF A FIRST RATE BANK CONFIRMING THAT THE SIGNATURES THERE UPON ARE LEGALLY BINDING UPON YOU.  YOUR CLAIM IS ALSO ACCEPTABLE IF TRANSMITTED TO US IN FULL BY DULY TESTED TELEX/AUTHENTI CATED SWIFT THROUGH A FIRST RATE BANK CONFIRMING THAT YOUR ORIGINAL CLAIM HAS BEEN SENT TO US BY REGISTERED MAIL AND THAT THE SIGNATURES THEREUPON ARE LEGALLY BINDING UPON YOU:

THIS PERFORMANCE BOND SHALL ENTER INTO FORCE ONLY UPON RECEIPT OF AN ACCEPTABLE BANK GUARANTEE ACCORDING TO CONTRACT AND ISSUED BY A FIRST RATE BANK FOR THE AMOUNT OF USD $ XXX, XXX, XXX, XX 
(XXX MILLION) THUS EQUALING ONE MONTH VALUE OF THE CONTRACTED PRODUCT TO BE BLOCKED FOR XX MONTHS UNTIL THE END OF CONTRACT PERIOD.  
IF WE SHOULD NOT BE IN POSSESSION OF SUCH ACCEPTABLE BANK GUARANTEE THIS PERFOMANCE BOND GUARANTEE WILL BE NULL AND VOID WITH IMMEDIATE EFFECT.

ONCE IN FORCE, OUR GUARANTEE IS VALID UNTIL MONTH DAY, YEAR AND EXPIRES IN FULL AND AUTOMATICALLY, SHOULD YOUR WRITTEN REQUEST FOR PAYMENT OR TELEX/SWIFT NOT BE IN OUR POSSESSION AT OUR ABOVE ADDRESS ON OR BEFORE THAT DATE; REGARDLESS OF SUCH DATE BEING A BANKING DATE OR NOT.

OUR PERFORMANCE BOND WILL IS REDUCED BY EACH PAYMENT MADE BY US AS A RESULT OF A CLAIM.

SWISS LAW GOVERNS THIS PERFORMANCE BOND. PLACE OF JURISDICTION AND PERFORMANCE IS ZURICH, SWITZERLAND.
